DOMESTIC NONREIMBURSABLE SPACE ACT AGREEMENT

BETWEEN

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

JOHN C. STENNIS SPACE CENTER

AND

AMERICAN SOCIETY FOR PHOTOGRAMMETRY & REMOTE SENSING

FOR

DEVELOPMENT OF A REMOTE SENSING INDUSTRY FORECAST

I.
AUTHORITY
This Agreement is entered into by the American Society for Photogrammetry and Remote Sensing (ASPRS), 5410 Grosvenor Lane, Suite 210, Bethesda, MD  20814-2160, and the National Aeronautics and Space Administration (NASA), John C. Stennis Space Center (SSC), Stennis Space Center, MS 39529.  The legal authority for NASA to enter into this Agreement is found in sections 203 (c)(5) and (6) of the Space Act of 1958, 42 U.S.C. Section 2473(c) as implemented by NASA Policy Directive 1050.1F.

II.
PURPOSE

SSC is NASA's lead center for commercial remote sensing within the Earth Science Enterprise.  The goal of SSC's Commercial Remote Sensing Program (CRSP) is to enhance U.S. economic competitiveness through joint endeavors with industry, government and academia to improve, adapt and refine remote sensing technologies which will efficiently deliver information products to the science community and the marketplace.
The mission of the ASPRS is to promote, establish and integrate remote sensing and related geospatial technologies and to advance responsible practices within the industry. The parties share an interest in the successful development and maturation of the U.S. remote sensing industry and can mutually benefit by coordinating certain activities, sharing study results and participating in joint projects.

The purpose of this agreement is to establish a framework for cooperative activities to be developed between CRSP and ASPRS.   The first such activity will be to plan, organize, implement and publicize the results of a Ten Year Remote Sensing Industry Forecast. The forecast will be produced by representatives of ASPRS and CRSP serving on integrated product teams that will focus on the following areas:

•
Commercial market projections for data collection (space-based and aerial), dataprocessing, tools and support services, value-added reselling, and other product lines by market segment (e.g. agriculture & forestry, transportation & planning, environmental, mineral exploration, etc.)

•
Projections of educational and work force demands (employment opportunities)

•
Research and development trends and opportunities

•
Policy, standards and certification issues affecting market growth and development

•
Influence of new business models (internet, e-commerce, etc.)

As a result of the forecast, the parties may develop additional projects, as appropriate, to be conducted under this agreement.  Projects approved by the management of the two organizations will be implemented as specified in project plans which will be made a part of this agreement as addenda.   Results of the projects will be distributed or reported upon in meetings, workshops and professional publications as appropriate.

III.
RESPONSIBILITIES
A.
NASA will use reasonable efforts to perform the following tasks, and other such tasks as may be necessary to meet the purpose of this Agreement:

1. 
Lead integrated product teams (IPTs) devoted to the overall design of the ten year industry forecast, including the development of survey instruments and analysis of results.

2.
Support the IPTs led by ASPRS.

3.
Perform or acquire studies, market surveys and other materials, as required, to facilitate the discovery of information valuable to the accomplishment of the forecast.
4.
Coordinate with NASA Headquarters and all other NASA programs and Centers interested in our efforts for the Industry Forecast.

B.
ASPRS will use reasonable efforts to perform the following tasks, and other such tasks as may be necessary to meet the purpose of this Agreement:

1.
Lead IPTs devoted to managing and executing the forecast surveys and reporting forecast results at its national meeting.

2.
Support the IPTs led by CRSP.

3.
Serve as liaison with the remote sensing industry and academia for joint activities with CRSP.

4.
Assist in developing surveys and supporting workshops among its membership.

5.
Facilitate the collection of information and the distribution of results by providing a forum for the joint activities at regular society meetings, and by incorporation in ASPRS publications and journals.  

6. 
Provide liaison for other government, private sector, and academic institutions not currently specified in the MOU.
IV.
SCHEDULE AND MILESTONES
The scheduled major milestones this project are as follows:

Milestone




Lead    /   Support

Due Date
A.  Overall design of forecast


CRSP

ASPRS
8/29/99

B.  Team assignments/management

ASPRS
CRSP

9/10/99

C.  Survey development


CRSP

ASPRS
10/8/99

D.  Survey implementation


ASPRS
CRSP

10/12/99

E.  Analysis of Results


CRSP

ASPRS
11/29/99











5/19/00

F.  “Red Team”



ASPRS
CRSP

2/17/00











3/17/00











4/17/00

F.  Reporting




ASPRS
CRSP

5/20/00

V.
PRIORITY OF USE
The above-referenced schedule and milestones shall be considered to be parties' best estimates based on their current understanding of the projected use of personnel, facilities and equipment by NASA SSC.  In the event that NASA's projected usage changes,  ASPRS shall be given reasonable notice of that change, so that the schedule and milestones may be adjusted accordingly.  The parties agree that NASA's usage of personnel, facilities and equipment shall have priority over the usage planned in this Agreement, and that, should a conflict arise, NASA in its sole discretion shall determine whether to exercise that priority.

VI.
FINANCIAL OBLIGATIONS
There will be no transfer of funds or other financial obligation between NASA and ASPRS in connection with this Agreement.  Each party will fund its own participation under this Agreement.

All activities under or pursuant to this Agreement are subject to the availability of appropriated funds, and no provision in this Agreement shall be interpreted to require obligation or payment of funds in violation of the Anti-Deficiency Act, 31 U.S.C. Section 1341.

VII. 
LIABILITY AND RISK OF LOSS
A.
With regard to activities undertaken pursuant to this agreement, neither party shall make any claim against the other, employees of the other, the other's related entities (e.g., contractors, subcontractors, investigators or their contractors or subcontractors), or employees of the other's related entities for any injury to, or death of, its own employees or employees of its related entities, or for damage to, or loss of, its own property or that of its related entities, whether such injury, death, damage or loss arises through negligence or otherwise, except in the case of willful misconduct.  The parties further agree to extend this cross-waiver to its related entities by requiring them, by contract or otherwise, to waive claims against the other party, related entities of the other party, and employees of the other party or of its related entities for injury, death, damage, or loss arising from, or related to, activities undertaken pursuant to this agreement. 

B.
Limitation of Liability to Direct Damages:   To the extent that a risk of damage or loss is not dealt with expressly in this Agreement, such party's liability to the other party, whether or not arising as the result of alleged breach of this Agreement, shall be limited to direct damages only, and shall not include any loss of revenue or profits or other indirect or consequential damages.

VIII.
INTELLECTUAL PROPERTY
A.
Rights in Data

1.
Definitions:  The term "Participant," as used herein, means any non-U.S. Government entity that is a party to this Agreement.  The rights in data set forth herein are applicable to any employees, contractors or subcontractors, or other entities having a fiduciary or contractual relationship with Participant that are assigned, tasked, or contracted with to perform specified Participant activities under this Agreement.

The term "data," as used herein, means recorded information, regardless of form, the media on which it may be recorded, or the method of recording.  The term includes, but is not limited to data, of a scientific or technical nature, computer software and documentation thereof, and data comprising commercial and financial information.

2.
General:  Data exchanged between NASA and Participant under this Agreement will be exchanged without restriction as to its disclosure, use, or duplication except as otherwise provided below in this provision.    No pre-existing proprietary data will be exchanged under this Agreement unless specifically authorized in writing by the owner of the proprietary data.
3.
Background data:  In the event it is necessary for Participant to furnish NASA with data which existed prior to, or was produced outside of,  this Agreement, and  such data embody trade secrets or comprise commercial or financial information which is privileged or confidential, and such data is so identified with a suitable notice or legend, the data will be maintained in confidence and disclosed and used by NASA and its contractors (under suitable protective conditions) only for the purpose of carrying out NASA's responsibilities under this Agreement.  Upon completion of activities under this Agreement, such data will be disposed of as requested by the Participant.

4.
Data produced by Participant under this agreement:  In the event data first produced by Participant in carrying out Participant's responsibilities under this agreement is furnished to NASA, and Participant considers such data to embody trade secrets or to comprise commercial or financial information which is privileged or confidential, and such data is so identified with a suitable notice or legend, the data will be maintained in confidence and disclosed and used by NASA and its contractors (under suitable protective conditions)  only for government purposes by or on behalf of the Government.

5.
Data first produced by NASA:  As to data first produced by NASA in carrying out NASA's responsibilities under this Agreement and which data would embody trade secrets or would comprise commercial or financial information that is privileged or confidential if it had been obtained from Participant, such data will, to the extent permitted by law, be appropriately marked with a notice or legend and maintained in confidence for a period of three years after development of the information, with the express understanding that during the aforesaid period such data may be disclosed and used (under suitable protective conditions) by or on behalf of the Government for Government purposes only, and thereafter for any purpose whatsoever without restriction on disclosure and use.  Participant agrees not to disclose such data to any third party without NASA's written approval until the aforementioned restricted period expires.

6.
Copyright:  In the event data is exchanged with a notice indicating that the data is protected under copyright as a published, copyrighted work, the following paid-up licenses shall apply:

(a)
If it is indicated on the data that the data existed prior to, or was produced outside of, this Agreement, the receiving party and others acting on its behalf, may reproduce, distribute, and prepare derivative works for the purpose of carrying out the receiving party's responsibilities under this Agreement; and

(b)
If the furnished data does not contain the indication of (a) above, it will be 

assumed that the data was first produced under this Agreement, and the receiving party and others acting on its behalf may produce, distribute, and prepare derivative works for any of its own purposes.

7.
Oral and visual information:  If the information which Participant considers to embody trade secrets or to comprise commercial or financial information which is privileged or confidential is disclosed orally or visually to NASA, such information must be reduced to tangible, recorded form (i.e., converted into data as defined herein), identified and marked with a suitable notice or legend as required by paragraphs 3 and 4 above, and furnished to NASA within 10 days after such oral or visual disclosure, or NASA shall have no duty to limit or restrict, and shall not incur any liability for, any disclosure and use information.

8.
Disclaimer of Liability: Notwithstanding the above, NASA shall not be restricted in, nor incur any liability for, the disclosure and use of:

(a)
data not identified with a suitable notice or legend as set in paragraphs 3 and 4; nor

(b)
information contained in any data for which disclosure and use is restricted under paragraphs 3, 4, and 5 above, if such information is or becomes generally known without breach of the above, is known to or is generated by NASA independently of carrying out responsibilities under this Agreement, is rightfully received from a third party without restriction, or is included in data which Participant has, or is required to, furnish to the U.S. Government without restriction on disclosure and use.

9.
Data Subject to Export Control:  Technical data, whether or not specifically identified or marked, that is subject to the export laws and regulations of the United States and that is exchanged under this agreement will be treated as such, and will not be further provided to any foreign persons without proper U.S. Government authorization, where required.

10.
Handling of Data:

(a) 
In the performance of this Agreement, it is anticipated that Participant and its contractors and subcontractors may have access to, be furnished, or use the following categories of data (which may be technical data, computer software, administrative, management information, or financial, including costs or pricing):

(1)
Data of third parties which the Government has agreed to handle under protective arrangements; and

(2)
Government data, the use and dissemination of which the Government intends to control.

(b)
In order to protect the interests of the Government and the owners, licensors and licensees of such data, Participant agrees, with respect to any such third party or Government data that is either marked with a restricted legend, or specifically identified in this Agreement, to--

(1)
use, disclose and reproduce such data only to the extent necessary to perform the work required under this Agreement.

(2)
allow access to such data only to those of its employees or contractors that require access for their performance under this Agreement.

(3) 
preclude access and disclosure of such data outside Participant's organization.

(4) 
return or dispose of such data, as NASA may direct, when the data is no longer needed for use, disclosure, and reproduction provisions of this clause.

(c)
Participant agrees to inform and instruct its employees and contractors of its and their obligations under this clause and to appropriately bind its employees and contractors contractually to comply with the access, use, disclosure and reproduction provisions of this clause.

(d)
 In the event that data include a legend that Participant deems to be ambiguous or unauthorized, Participant may inform NASA of such condition. Notwithstanding such a legend, as long as such legend provides an indication that a restriction on use or disclosure was intended, Participant shall treat such data pursuant to the requirements of this clause unless otherwise directed, in writing, by NASA.

(e)
Notwithstanding the above, Participant shall not be restricted in the use, disclosure and reproduction of any data that is or becomes generally available, or in  public knowledge without breach of this clause by Participant; is known to, in the possession of, or is developed by Participant independently of any disclosure of, or without reference to, proprietary, restricted, confidential or otherwise protectable data hereunder; is rightfully received by Participant from a third party without restriction; or is required to be produced by Participant pursuant to a court order or other Government action.  If Participant believes that any of these events or conditions that remove restriction on the use, disclosure, and reproduction of the data apply, Participant shall promptly notify NASA of such belief prior to acting on such belief, and in any event, shall give notice to NASA prior to an unrestricted use, disclosure, or reproduction of such data.

B. 
Patent and Invention Rights

Title to inventions made (conceived or first actually reduced to practice) as a consequence of, or in direct relation to, the performance of activities under this Agreement will remain with the respective inventing parties (Participant or NASA).  No patent or invention rights are exchanged between or granted by such parties under this Agreement except that NASA and the Participant agree to use reasonable efforts to identify and report to each other any invention that is believed to have been made jointly by employees of the Participant and employees of NASA (including employees of NASA contractors), and to consult and agree as to the responsibilities and costs of actions to be taken to establish and maintain patent protection (in any country) on such invention and on the terms and conditions of any license or other rights to be exchanged or granted by or between NASA and the Participant.

IX.
EXPERIMENT RESULTS, NEWS RELEASES AND PUBLICATIONS
Results of the experiments conducted under this Agreement will be made available to the scientific community through publication in appropriate journals or other established channels as soon as practicable and consistent with good scientific practice. In the event such reports or publications are copyrighted, NASA and the ASPRS shall have a royalty-free right under the copyright to reproduce, distribute, and use such copyrighted work for their own purposes.

Releases of general information to the public may be made by the appropriate party with respect to its own portion of the project/cooperation as desired.  The parties will seek to consult with each other prior to any such releases that reference the other party’s participation in this Agreement, consistent with the parties’ respective laws and policies. 

X.
ELIGIBLE PARTICIPANTS
Unless expressly provided for to the contrary elsewhere in this Agreement, access to and use of NASA SSC equipment and facilities will be restricted to U.S. citizens and resident aliens.

XI.
COMPLIANCE WITH LAWS AND REGULATIONS
The parties shall comply with all applicable laws and regulations, including, but not limited to, safety, security, export control, and environmental laws and regulations.
XII.
INDEPENDENCE OF CONTRACTS
The parties agree that this Agreement is independent of any other contract between the United States Government and ASPRS.  By participating in this Agreement, NASA makes no assurances to ASPRS or others as to performance of the objects tested in NASA facilities or other test objects, and relieves ASPRS of none of its obligations under any other contract or Agreement with the Government.  This Agreement does not constitute NASA's endorsement of any test results, resulting designs, hardware, or other matters.

XIII.
TERM OF AGREEMENT AND RIGHT TO TERMINATION
This Agreement becomes effective on the date of the last signature of the parties.  Either party, upon a 30-day written notice to the other party, may terminate this Agreement, without liability, at any time and for any reason it deems substantial.  In the event of such termination, each party shall return to the other any data it furnished to assist the other in performance of this Agreement, but each party may retain any data generated by its partial performance under the Agreement, unless the "Inventions and Data Rights" or other section of this Agreement provides otherwise.  This Agreement shall expire upon completion of all obligations of both parties hereto, or 36 months from the date of signature of both parties, whichever comes first.

XIV.
POINTS OF CONTACT
The following personnel are designated as the key officials for their respective party.  These key officials are the principal points of contact between the parties in the performance of this Agreement.

For NASA:

Mark Mick, Manager, Advanced Concepts 

NASA Commercial Remote Sensing Program

Stennis Space Center, MS  39529

Telephone: 
(228) 688- 1814

Fax:

(228) 688- 7455


For ASPRS:
Mike Renslow, President, ASPRS

Vice President - Marketing

Spencer Gross, Inc.

331 West 13th Ave, #E

Eugene, Oregon  97401

Telephone:
(541) 485-1721

Fax:

(541) 485-1549

XV. 
SIGNATORY AUTHORITY
The signatories to this Agreement covenant and warrant that they have authority to execute this Agreement.

Any modification to this Agreement shall be executed in writing and signed by an authorized representative of each party.  Any modification which creates an additional commitment of NASA resources must be signed by the original NASA signatory authority or successor, or a higher level NASA official possessing original or delegated authority to make such a commitment.

XVI.
ASSIGNMENT OF RIGHTS
Neither this Agreement nor any interest arising under it will be assigned by ASPRS or NASA without the express written consent of the officials executing the Agreement.

XVII.
GOVERNING LAW
The parties hereby designate the United States Federal Law to govern this Agreement for all purposes, including, but not limited to, determining the validity of the Agreement, the meaning of its provisions, and the rights, obligations and remedies of the parties.

XVIII.
EXECUTION

National Aeronautics and Space Administration

By:
___________________________________

Date:___________________


Roy S. Estess, Director


John C. Stennis Space Center

American Society for Photogrammetry and Remote Sensing

By:
___________________________________

Date:___________________


Mr. Mike Renslow, President
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